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Dear Mr, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): JJ KOEKEMOER (“complainant”) v THE PRIVATE 

SECURITY SECTOR PROVIDENT FUND (“first respondent”) AND ARMED 

RESPONSE NORTH SECURITY CC (“second respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the first respondent’s failure to pay the 

complainant a withdrawal benefit, which is ascribed to the second 

respondent’s alleged failure to regularly pay contributions to the first 

respondent on his behalf. 

 

1.2 The complaint was received by this Tribunal on 18 October 2013. A 

letter acknowledging receipt of the complaint was sent to the 

complainant on 25 October 2013. On the same date, the complaint was 

forwarded to the respondents, requiring their responses by no later than 

25 November 2013. The second respondent filed a response on  

28 October 2013. A response was received from the first respondent on 
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26 November 2013. Further submissions were received from the 

second respondent on 14 January 2014 and from the complainant on 

14 February 2014 and 20 February 2014. 

 

 1.3 After considering the submissions before this Tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts 

are known to the parties, they shall be repeated only to the extent that 

they are pertinent to the issues raised herein. The determination and 

reasons therefor appear below. 

      

[2] FACTUAL BACKGROUND 

 

2.1 The complainant was employed by the second respondent from               

May 2003 until June 2007 and from July 2008 until 31 January 2012 

when his employment was terminated. He was a member of the first 

respondent by virtue of his employment. The first respondent is 

administered by Absa Consultants and Actuaries (Pty) Ltd (“ACA”). 

Upon the termination of his employment, the complainant became 

entitled to a withdrawal benefit from the first respondent. 

 

[3] COMPLAINT 

 

3.1     The complainant submits that he approached the first respondent to 

claim his withdrawal benefit but was informed that the second 

respondent failed to pay contributions for him. Therefore, no withdrawal 

benefit was paid to him. He seeks an order directing the second 

respondent to pay all outstanding contributions for him, in order for the 

first respondent to pay his withdrawal benefit. 

 

[4] RESPONSE 

 

 First respondent 
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4.1 The first respondent submitted that the complainant was its member by 

virtue of his employment with the second respondent, a participating 

employer therein. It further submitted that the second respondent 

registered as a participating employer on 1 May 2003 and has failed to 

comply with section 13A of the Act. Contributions were received up to 

July 2013 and last allocated up to October 2008. 

 

4.2 Following the termination of his employment, the complainant became 

entitled to a withdrawal benefit in terms of Rule 7.1 of the first 

respondent’s Rules. He was paid a benefit of R419.33 on 24 May 2013 

and R868.15 on 21 August 2013 by electronic funds transfer. 

 

4.3 Records show that the complainant appears on the unallocated 

schedules that were received from the second respondent for May 2008 

to December 2008 and November 2009 to October 2011. However, no 

allocations can take place due to the second respondent’s inconsistent 

payment of contributions. If the complainant was employed as claimed, 

the second respondent failed to pay contributions from September 2003 

to October 2003, December 2003 to June 2004, August 2004, October 

2004, October 2006, January 2009 to October 2009 and October 2011 

to January 2012. Such failure to pay contributions is in contravention of 

Rules 4.3.1 and 4.3.2 of the first respondent’s Rules and section 13A of 

the Act. The first respondent can only pay a benefit in respect of 

contributions that it received for the complainant. 

 

 

Second respondent 

 

4.4 The second respondent submitted that it sent the complainant’s 

withdrawal documentation to the first respondent on 14 August 2012 

and he was provided with proof of this. After ACA became the 

administrator of the first respondent, the second respondent was 

notified that the claim form sent in August 2012 was no longer 
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applicable. A new form was downloaded and completed. However, the 

form needed the complainant’s signature, hence it was handed to him 

for signature and onward transmission to the first respondent. Although 

the complainant requested proof of the monthly schedules that were 

allegedly sent to the second respondent, these cannot be provided to 

him as it contains confidential information of other employees. However, 

ACA was requested to provide a postal address at which the monthly 

schedules can be sent. As soon as this is received, the information will 

be sent to ACA. 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 This Tribunal must determine whether or not the complainant was paid 

amounts of R419.33 and R868.15 as alleged by the first respondent. It 

must also be determined whether or not the second respondent 

timeously registered the complainant as a member of the first 

respondent and whether or not it owes contributions for him. 

 

Payment of withdrawal benefit 

 

5.2 The complainant left employment on 31 January 2012 and became 

entitled to a withdrawal benefit from the first respondent in terms of the 

Rules. He submitted that the benefit was never paid to him. On the 

contrary, the first respondent submitted that the complainant was paid 

benefits of R419.33 on 24 May 2013 and R868.15 on 21 August 2013 in 

respect of the period from May 2003 to August 2003 and October 2008. 

The first respondent also provided this Tribunal with a screenshot of its 

information system reflecting that the benefit was paid into an account 

belonging to the complainant.  

 

5.3 On 20 February 2014, the complainant confirmed that the amounts were 

indeed paid to him but stated that there should be an additional benefit 

that is still payable to him. Therefore, this Tribunal accepts that the 
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complainant was paid amounts of R419.33 and 868.15 as alleged by 

the first respondent. 

 

Registration as a member of the first respondent 

 

5.4 A fund, its legal status, and the rights and obligations of its members 

and the employer, are governed by the rules of the fund, relevant 

legislation and the common law (Tek Corporation Provident Fund and 

Others v Lorentz 1999 (4) SA 884 (SCA) at 894 B-C; section 13 of the 

Act). Rule 3 of the first respondent’s rules deals with membership of the 

first respondent and provides that: 

 

  “3.1 Employer Participation 

 

3.1.1 Subject to rule 3.3 below, all Employers in the Private 

Security Sector shall participate in the Fund with effect from 

the commencement of the fund or the commencement of the 

Employer’s business in the Private Security Sector, whichever 

is the later.” 

 

 In turn sub-rule 3.2 stipulates that: 

 

           “3.2  Member Participation 

 

 3.2.1 Subject to 3.3 below, all Employees in the Private Security 

Sector shall participate in the Fund with effect from the 

commencement of the Fund or the commencement of the 

Employer’s business in the Private security Sector, whichever 

is the later.” 

5.5 The complainant was employed by the second respondent as a security 

guard from May 2003 to June 2007 and from July 2008 to January 

2012. The first respondent submitted that the second respondent paid 

contributions for him from May 2003 to August 2003 and in October 

2008. This shows, in the absence of anything to the contrary, that the 

complainant was registered as a member of the first respondent in May 

2003 when his employment commenced.  



 

 

6 

 

5.6 Prior to 1 September 2009, the first respondent’s rules provided for 

employees to be registered as members of the first respondent after a 

continuous permanent employment period of six months. On  

1 September 2009, the waiting period of six months was removed by 

amendment to the rules. Because the complainant’s employment 

commenced prior to 1 September 2009, he ought to have been 

registered as a member of the first respondent after a period of six 

month from May 2003. Because he was registered as a member of the 

first respondent in May 2003 when his employment commenced, it 

follows that he was timeously registered as a member of the first 

respondent. 

 

Payment of contributions 

 

5.7 The second respondent has a duty placed on it by the provisions of 

section 13A(1)(a) of the Act and Rules 4.3.1 and 4.3.2 of the first 

respondent to pay contributions and submit schedules to the first 

respondent indicating on whose behalf payment is being made. In turn, 

the first respondent has a duty to pay out benefits to the members. 

Section 13A(3)(a)(i) states that such contributions must be paid directly 

into the fund’s account and section 13A(3)(a)(ii) states that the 

contributions must be paid directly to the fund in such a manner as to 

have the fund receive the contributions not later than seven days after 

the end of that month for which such contributions are payable. 

 

5.8 The first respondent submitted that the benefits of R419.33 and 

R868.15 that were paid to the complainant in May 2013 and August 

2013 were in respect of contributions received for him from May 2003 to 

August 2003 and October 2008. It further submitted that the 

complainant appears in the unallocated schedules received from the 

second respondent from May 2008 to December 2008 and November 

2009 to October 2011 but these cannot be allocated due to inconsistent 
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contributions payment. The second respondent provided this Tribunal 

with copies of schedules for November 2008 to August 2013 which it 

suggests were forwarded to the first respondent. Some of the schedules 

were accompanied by documents purporting to prove that the relevant 

contributions were paid.  

 

5.9 However, while these documents may indicate that the second 

respondent submitted schedules and paid contributions for a number of 

months, they do not prove that it does not owe any contributions for the 

complainant in respect of the period from May 2003 to June 2007 and 

from July 2008 to January 2012. This Tribunal is reluctant to accept 

these as conclusive evidence that all contributions were paid and all 

schedules were provided for the entire duration of the complainant’s 

membership, more so in light of the first respondent’s submissions that 

there are outstanding contributions for the complainant from September 

2003 to October 2003, December 2003 to June 2004, August 2004, 

October 2004, October 2006, January 2009 to October 2009 and 

October 2011 to January 2012.  

 

5.10 The first respondent must revisit its records to ascertain the period for 

which there are outstanding contributions and schedules for the 

complainant and transmit such information to the second respondent. 

Upon receipt of such information, the second respondent must provide 

proof that it paid the contributions alleged to be overdue and submitted 

the relevant schedules, failing which it must forthwith submit the 

relevant schedules and pay such outstanding contributions. 

5.11 On 19 February 2014, this Tribunal established the status of the second 

respondent from the Companies and Intellectual Property Commission 

(“CIPC”) website. It was confirmed that the second respondent is still in 

business. 

 

[6] ORDER 
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6.1 In the result, this Tribunal makes the following order: 

 

6.1.1 The first respondent is ordered to examine its records in order to 

ascertain the period in respect of which the second respondent 

failed to pay contributions and/or failed to submit contribution 

schedules and inform the second respondent of such a period 

within three weeks from the date of this determination; 

 

6.1.2  The second respondent is ordered to provide the first 

respondent with documentary proof that it paid the contributions 

or submitted the schedules alleged to have not been paid or 

submitted in terms of paragraph 6.1.1 above, within two weeks 

of receipt of information in that regard, failing which it must 

forthwith submit all contribution schedules that are reported as 

outstanding by the first respondent; 

 

6.1.3 Should the second respondent fail to comply with paragraph 

6.1.2, the first respondent is ordered to reconstruct the 

complainant’s contribution schedules based on the information 

already in its possession, within two weeks of the second 

respondent’s failure to submit the schedules; 

 

6.1.4  The first respondent is ordered to compute the complainant’s   

outstanding contributions as ascertained in paragraph 6.1.1 

above, plus late payment interest owed by the second 

respondent in terms of section 13A(7) of the Act, within one 

week of receiving the contribution schedules in terms of either 

paragraphs 6.1.2 or 6.1.3 (whichever is applicable);  

 

6.1.5 The first respondent is ordered to transmit to the second 

respondent, its computations in paragraph 6.1.4, within three 

days of completing them; 
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6.1.6 The second respondent is ordered to pay to the first respondent, 

the contributions found to be outstanding plus late payment 

interest as computed in paragraph 6.1.4, within one week of 

receiving the computations from the first respondent; and 

 

 6.1.7 The first respondent is ordered to pay to the complainant, his 

withdrawal benefit, less any deductions permitted in terms of the 

Act, within one week of receiving payment from the second 

respondent.  

 

 

DATED AT PRETORIA ON THIS 28TH DAY OF FEBRUARY 2014 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

 

Section 30M filing: High Court 

Parties unrepresented 

 


